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Undertaking
Introduction

As a qualifying body under the Unfair Terms in Consumer Contracts Regulations 1999 (the
Regulations) we, the Financial Services Authority (FSA), can challenge firms that are using
terms which we view as unfair. We review contract terms referred to us by, among others,
consumers, enforcement bodies and consumer organisations. This has led to Beacon
Financial Limited undertaking not to use certain terms that we consider are unfair.

Under the Regulations we must notify the Office of Fair Trading (OFT) of the undertakings
we receive. The OFT has a duty to publish details of these undertakings and they appear on
its Consumer Regulation website. We also publish details on our website. Both publications
will name the firm, identify the specific terms and explain why we think they are unfair under
the Regulations.

Even if firms have not given an undertaking or been subject to a court decision under the
Regulations, they should remain alert to undertakings or court decisions concerning other
firms as part of their risk management. These could give an indication of the view that the
courts, the FSA, the OFT or other qualifying bodies may take of similar terms or terms with a
similar effect. However, ultimately only a court can determine the fairness of a term and
therefore we do not recommend as being definitively fair terms that have been revised by a
firm to address our concerns. The FSA cannot approve terms for the purposes of the
Regulations; it is for firms to make an assessment of the fairness of their terms and conditions
under the Regulations and in the context of the product or service in question. It is important
to bear in mind that wording that is fair in one particular agreement is not necessarily fair in
another. Where we accept an undertaking from a firm to revise a term this means that, on the
evidence available at the time, we consider the term to be sufficiently improved to require no
further regulatory action by the FSA.

Beacon Financial Limited undertaking in relation to its Terms of Business Letter

Name of Beacon Financial Limited Lead FSA

business organisation

Trading Retail Intermediaries Contract Terms of Business Letter
sector identifier

Original term

‘Remuneration
Full details of remuneration options are given in the Keyfacts about our services and the cost of
our services which will be provided to you as separate documents.

In addition please note that if we arrange for you to effect a policy from which we receive
commission and SUBSEQUENTLY YOU CEASE TO PAY PREMIUMS which results in us
refunding the commission which has been paid to us WE RESERVE THE RIGHT TO CHARGE
YOU A FEE to recompense us for the time spent in advising you and arranging the policy. WE



http://fsahandbook.info/FSA/glossary-html/handbook/Glossary/F?definition=G447

SHALL NOT CHARGE ANY FEE IF YOU EXERCISE YOUR RIGHT TO CANCEL THE
POLICY IN ACCORDANCE WITH THE CANCELLATION NOTICE SENT TO YOU BY
THE PRODUCT PROVIDER.’

Application of the Regulations (Schedule 2 paragraph or as indicated)

Generally, a term is deemed to be unfair under Regulation 5 of the Regulations if, contrary to the
requirement of good faith, it causes a significant imbalance in the parties' rights and obligations
under the contract, to the detriment of the consumer.

We were concerned that the term could be unfair under the Regulations as it does not clearly
state the amount that the consumer can expect to be charged as a fee if they stop paying
premiums and the firm has to refund its commission. Furthermore, the period of time within
which this fee can be reclaimed from the consumer is not made clear. In our view the term,
‘contrary to the requirement of good faith’, caused a “significant imbalance in the parties’ rights
and obligations under the contract’” because it did not make clear the amount the firm could
reclaim from the consumer or the timeframe in which the firm could reclaim this amount.
Therefore we were concerned the term gave too much discretion to the firm in deciding what
amount could be reclaimed and when to reclaim it. This meant that, in our view, the term was
capable of operating ‘to the detriment of the consumer’ because the firm could use it to impose a
charge in respect of which the consumer could not reasonably have known either the amount or
the relevant timeframe.

How the term has changed

The firm recognised the term could be unfair and agreed to clarify the circumstances in which it
would seek to reclaim commission from a consumer. So the firm amended its Terms of Business
Letter to include a new term relating to remuneration and opted to provide more detailed
information to each individual at the time of sale in a separate suitability letter.

We are satisfied that the new term makes it clear to consumers that they will be charged a fee if
they stop paying premiums and, as a result, the firm has to refund its commission to the provider.
We think it is acceptable for the term to provide that the exact amount and timeframe of the
potential fee will be detailed in the consumer’s suitability letter.

New term

‘Remuneration
Full details of remuneration options are given in the Remuneration document which will be
provided to you as separate document.

In addition, please note that if we arrange for you to effect a policy from which we receive
commission and SUBSEQUENTLY YOU CEASE TO PAY PREMIUMS which results in
us refunding the commission which has been paid to us, WE RESERVE THE RIGHT TO
CHARGE YOU A FEE to recompense us for the time spent in advising you and arranging
the policy (the amount and timeframe of the commission which could be clawed back is
dependent on the product chosen and will be detailed in your suitability letter). WE
SHALL NOT CHARGE ANY FEE IF YOU EXERCISE YOUR RIGHT TO CANCEL
THE POLICY IN ACCORDANCE WITH THE CANCELLATION NOTICE SENT TO
YOU BY THE PRODUCT PROVIDER.’

Other information
The firm has agreed not to rely on the original term in contracts with existing customers.

Under the proposed changes in the Retail Distribution Review (RDR), from the end of 2012
product providers will be banned from offering commission to Independent Financial Advisors




and other retail intermediaries. Therefore the practice of commission clawback will no longer be
permitted for new business after this date. However we note firms may continue to operate on a
commission basis until the implementation of the RDR and therefore some consumers may
remain subject to similar commission clawback terms. We encourage all such firms to consider
the fairness of their terms in line with this undertaking.

The firm was fully co-operative in agreeing to provide this undertaking.
Undertaking published 18 January 2010
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